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Petitioners Star Township, Antrim County, and Friends of the Jordan River, by and

through their attomeys, Susan Hlyrva Topp ofTopp Law PLC and Charles H. Koop, Prosecuting

Attomey for Antrim County, replies to Intervenor/Respondent Beeland Group, LLC's

("Beeland") response to Petition 08-02. Respondent identifies that there appear to be

two Petitions for Review filed by Friends of the Jordan River, Petition 08-02 and Petition 08-03 .

For clarification, Petition 08-02 is brought on behalf of Friends of the Jordan River Watershed,

Inc. (alHa Friends ofthe Jordan River). It is our understanding that Petition 08-03 is brought by

Dr. John Richter in his individual caoacitv.

ARGUMENT

Respondent alleges three general arguments against the Petition: (1) the Petitioners may

not challenge deficiencies in a Permittee's application; (2) the petition fails to cite public

comments made during the public comment period; and (3) the petition fails to identifu the

Region's erroneous findings of fact or conclusion of law, or alternatively identifu a policy or

exercise of discretion warranting review, in response to those comments. Respondent's

objections to the Petition are not supported by either law or the record, therefore, Respondent's

request for sumrnarv dismissal must be denied.

I. Petitioner May Challenge DeJiciencies in the Permittee's Application

Respondent contends that the Board may not grant review of a challenge based on

deficiencies in a Permittee's application. In support, Respondent cites 1n Re Envotech, L.P., 6

E.A.D. 260,283-285 (EAB 7996). Envotech, however, supports Petitioners' position that an

application may be challenged.



ln Envotech, the petitioners claimed that the Region's geological assessment and maps

attached to their application were inadequate. The EAB, rather than outright dismissing the

claims, carefirlly ccnsidered whether the petitioners had submitted suf{icient evidence to

demonstrate that the Region's decision was clearly erroneous. Although the EAB concluded they

had not, it also implicitly recognized such a claim could be reviewed, if the petitioners had

presented proper support.

Hence, Respondent's assertion that the permit application is an improper basis for review

is simply inconect. Further, part of the EPA decision making process in issuing a UIC permit

includes the EPA's review of the application itself.

Moreover, the Petition is not "solely" based on the Application for Permit, but on the

Permit itself and the Response to Public Comment. Since the Permit was issued without

supporting data in the application or the record to support the EPA's finding of fact, or

conclusions of law" or response to public comment, as set forth in each ofPetitioners enumerated

arguments, the Permit is not protective of the drinking water.

Also, it's is apparent that Regional UIC personnel, i.e. the permit writer, does not

understand the installation of the UIC well is part of an ongoing CERCLA removal action, that

action is only partly underway, and final remedies for all areas under investigation have not been

selected. Knowledge of the well's role in the CERCLA process likely would have impacted

proposed permit conditions" including proposed term ofpermit and sampling requirements.

ll. The Issues ldentilied in the Petition lVere Raised During the Public Comment Period

Respondents repeatedly argue that Petitioner has failed to cite specific comments for each

issue in the Petition. Although the issues were raised in the public comment period, Petitioners



were not able to include all the citations to the nublic record in their Petition for the reason that

the Administrative Record on file at the Library Repository and on the EPA website was

incomplete. The Transcript of the Public Hearing and the Written Public Comments were

excluded and only recently received by Petitioner through a Freedom of Inforrnation Request

filed with the Michigan Departrnent of Environmental Quality.

Petitioners have provided the reasons supporting review, demonstrated that the issues

were raised during the public comment period, and that the Permit was based on eroneous

findings or conclusions of law, or is an exercise of discretion or important policy consideration

warranting review. Also, Petitionerc have standing to challenge and may petition for review any

condition of the final permit since they submitted comments on the draft permit. 40 C.F.R. $

124.19(a\.

Numerous comments were submitted during the comment period which addressed

issues raised in the Petition. A number of comments addressed the lack of data conceming

Bell Shale as a confrning layer, including but not limited to the followrng:

. Dick Steele, Star Township Supervisor: Migration concem due to the

porous nature of limestone and that the shale is layered. Transcript June 13, 2007 p 18

ln 4- l  I

. Representative Kevin Elsenheimer: Raised the issue of lack of data on

the geologic formation and the potential for the injectate to migrate upward into the

water table. Elsenheimer Letter to EPA dated June 20. 2007.

. Heidi Lang: Groundwitter from Alba flows into the Jordan River;

contamination caused by increased pressures and the migration potential due to the

porous nature of the geology. Lang Letter to EPA dated July 2, 2007.

the
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. Dr. Patterson: Raised issues concerning the lack of data to support the

conclusion that the Bell Shale will act as a confining layer. Letters to EPA and MDEQ

dated July 21, 2007 & July 27, 2007. Exhibits D & G to Petition; attached as Exhibit A.

. Dr. Patterson: Raised issues concerning the lack of data on the

characterization of the injection zone including the effective porosity and method of

determination; vertical and horizontal permeability of the injection zone and the

methods used to determine oermeabilitv: horizontal and vertical variations in

permeability expected in the area of influence; the occurrence and extent o natural

fractures and or solution features within the area of influence. Letters to EPA and

MDEQ dated July 21, 2007 and July 27, 2007. Exhibhs D antl G to Petition; attached

as Exhibit A.

. Dr. James McClurg in his Letter to EPA attaching Antrim Shale Position

Paper. Exhibit H to Petition

Other comments addressed the issues of whether there was suflicient data considered

regarding the quality and effect of the injectate, existing reservoir conditions, as well as the lack

of data regarding the inJectate's environmental consBquences and potential adverse effects.

Issues identified in Section V.A.2 a-r of the Petition (Petition, pp 12-13) were all raised during

the public comment period, including but not limited to the following:

. Dr. Patterson: Raised all the issues in her letters. Letters to EPA and MDEQ dated July

21,2007 and July 27, 2007. Exhibits D antl G to Petition; attached as Exhibit A.

. Dr. Patterson raised issues concerning the lack of data on the

characterization of the injection zone including the effective porosity and method of

determination; vertical and horizontal permeability of the injection zone and the

methods used to determine oermeabilitv: horizontal and vedical variations in



permeability expected in the area of influence; the occurrence and extent o natural

fractures and or solution features within the area of influence. Letters to EPA ancl

MDEQ dated July 21, 2007 and July 27, 2007. Lxhibits D and G to Petition; attached

as Exhibit A.

. Dr. Patterson: Raised issues conceming the inadequacies of the critical

pressure calculation and the use of single values for parameters whose values are

unknown rather than assuming probable ranges for those values as well as other errors in

the critical pressure calculation. Letters to EPA and MDEQ dated July 21, 2007 and

July27,2007. Exhibits D and G to Petition; attached as Exhibit A.

. Dr. Patterson: Raised issues concerning the lack of data pertaining to

specific gravity ofthe injection-zone fluid and the pre-injection zone pressure at the base

of the Durdee. Letters to EPA and MDEQ dated July 21, 2007 and July 27, 2007.

Exhibits D and G to Petition; attached hereto as Exhibit A.

. Dr. Patterson: Raised issues conceming the lack of data to support the

conclusion that the injection well will have no cone of influence. Letters to EPA and

MDEQ dated July 21, 2007 and July 27, 2007. Exhibits D and G to Petition: allached

as Exhibit A.

. Jennifer McKay: Raised the concem over the characteristics of the

Injected Fluids. No true representative sample of what will be injected into the well

unless EPA requires sufficient sampling prior to injection to insure waste is meets non

hazardous clite a. Tip ofthe Mitt Letter dated June 13, 2007.

. Jermifer McKay: Raised concems that the Grand Traverse Waste

Treatment plant had to discontinue accepting the leachate because testing by the plant

confirmed that the contaminants in the leachate were exceeding acceptable criteria.



Different cement kiln dust piles at Bay Harbor produce different leach^te. Tip ofthe Mitt

Letter dated June 13. 2007.

. Jennifer McKay: No true representative sample of what will be injected

into the well unless EPA requires sufficient sampling prior to injection to insure waste is

meets non hazardous criteria. Tip of the Mitt Letter dated June 13, 2007.

. Dr. Warren Wood: Accidents in unloading leachate at site or leakage of

the injection well system can occur. The leachate is corrosive so special corrosion

resistant material is needed for storage tanks and injection well piping. At least three

groundwater monitoring wells should be required downstream of the injection site.

Tracer tests should be run to check for vertical fractures. Mixing models should also be

run to check for mineral precipitation when the native and waste fluids are mixed.

Written comment submitted during public comment period, Attached as Exhibit B.

. Scott Brown, Star Township Treasurer: There is a concem about the

differential in the formation pressures. Transcript June 13, 2007 p 161n21,-24.

. JoAnne Bier Beeman Letter to EPA. (Included in Erhibit D to Petition)

. Star Township's Written Comments- Letter from Susan Topp to EPA

dated July 23, 2007. (Exhibit B to Petition)

Comments were also submitted identifying the issues pertaining to classification and

characterization of the waste and effects, including by not limited to the following:

Dr. Patterson. Letters to EPA and MDEQ dated July 21, 2007 and July

27, 2007. Exhibits D and G to Petitiou attached hereto as Exhibit A.



. County Commissioner Chris Christensen: Heavy metals and alkalis left in

the leachate. Transcript June 13, 2007 p 20 lines 12-18.

. Jennifer McKay, Tip of the Mitt Watershed Council: Malfunction concerns as

the leachate comes liom CERCLA site and is a hazardous substance. Transcriot June

13 ,2007 ,p22 , l n17 -25

. Jennifer McKay, Tip of the Mitt Watershed Council: Untreated leachate

exhibits characteristic of corrosivity and would be hazardous waste under RCRA.

Transcript June 13, 2007, p 23,1n 1-12

. Jennifer McKay, Tip of the Mitt Watershed Council: Well constructed only

for non hazardous waste and injection of untreated leachate could result in malfunctions

and cause significant groundwater contamination. Transcript June 13, 2007, p 23,\n

t3 -17

. Jennifer McKay, Tip of the Mitt Watershed Council: Untreated leachate will

cause scaling and corrosion causing potential groundwater contamination.. Trdnscript

June 13, 2007, p 23, ln 18-25

. Jennifer McKay, Tip of the Mitt Watershed Council: Each cement kiln dust

pile possesses unique characteristics and the permit applicatlon is based upon minimal

samples. Transcipt June 13, 2007, p 24,ln 3-9

. Peter Vellenga: High levels of metals and mercury present in the leachate, up

to 230 times the surfhce water quality limits. Transcript June 13, 2007, p 55, ln l5-22

. Representative Kevin Elsenheimer: Raised the issue of "non- hazardous"

classification of"hazardous" waste. Elsenheimer Letter to EPA dated June 20,2007.
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. Dr. Patterson: Raised issues conceming the allowance of injecting treated and

untreated waste. Letters to EPA antl MDEQ clated July 21,2007 and July 27,

2007. Exhibits D and G to Petition' attached hereto as Exhibit A.

. Dr. Patterson: Raised issues pertaining to the failure to address how

contaminants migrating to the USDW will be remediated or how consumers of the water

will be protected. Letters to EPA and MDEQ dated JuIy 21, 2007 and July 27, 2007.

Exhibits D and G to Petition; attached hereto as Exhibit A.

. Dr. Patterson: Raised issues identifuing the failure to require monitoring

for lead in the injection fluid composition even though lead has been identified in the

leachate. Letters to EPA and MDEQ dated July 21, 2007 and July 27, 2007. Exhibits D

and G to Petition attached hereto as Exhibit A.

. JoAnne Bier Beeman Letter to EPA. (Included in Exhibit D to Petition)

. Star Township's Wntten Comments. Letter from Susan Topp to EPA dated

July 23, 2007. (Exhibit B to Petition)

Also, comments were raised regarding low-income demographic of the area.

. Cindy Pointe: enviromental justice and income disparity between Bay

Harbor and Alba. 7'ranscript June I3, 2007, p 34, ln 2-18.

Dr. Patterson in her written comments to the EPA. Letters to EPA and MDEQ dated July

2l, 2007 and July 27, 2007. Exhibits D and G to Petition; attached hereto as Exhibit A.

. Star Townships Written Comments. Letter Ji"om Susan Topp to EPA dated

July 23, 2007. (Exhibit B to Petition)

The remaining issues identified on the Petition were also raised in the public corrnent

l l



period, including NEPA, uniqueness of aquifer, and prudent altematives, including but

not limited to the followins:

Keith Martell: Need for environmental assessment under NEPA.

Transcript June 13, 2007, p 57,\n 17 -23

. Keith Martell: Must determine the direction of groundwater flow.

Transcript June 13, 2007, p 57,ln 24-25

. Keith Martell: Transfer of water from one watershed to another.

Transcript June 13,2007, p 58, ln 12-15

. Keith Martell: On site treatment prudent and feasible altemative.

Transcript June 13,2007, p 58, ln 16-19

. John Richter: Jordan River designated as a Wild and Scenic fuver under

the Natural Rivers Act and is do*nstream of the injection stle. Transcript June 13,

2007, p 59,\n 15-24

. John Richter: Aquifer is unique and is the headwaters of eight rivers that

are groundwater driven- Transcript June 13, 2007, p 60, ln 3-14-

. Peter Garwood: prudent and reasonable altematives to the permit.

Transcript June I3, 2007, p 26, ln 1-10

. Dorothy Francis: prudent and feasible altemative is on site treatment.

Transcript June 1 3, 2007, p 28-29

. David Howelman, Antrim County Commissioner: The injection site is a

regional recharge area for drinking waler. Transcript June I3, 2007 p 16In9.

. Scott Brown, Star Township Treasurer: There is a concem about other

wells penetrating the area. Transcript June 13, 2007 p 16ln 12-20.
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. Star Township's Wntten Comments- Letler from Susan Topp to EPA

dated July 23, 2007.

Dr. Patterson in her wdtten comments to the EPA. Letters to EPA and MDEQ dated July

21, 2007 and July 27, 2007. Exhibits D and G to Petition attached hereto as Exhibit A.

. Resolution of the Antrim County Board dated June 14,2007. Exhibit C to

Petition

Moreover, the EPA and DEQ were very aware that fomations suitable for a UIC exist

much closer to Bay Harbor than what Beeland was presenting and that the Alba injection well

was not included in the Feasibility Sfidy. Email correspondence between EPA and DEQ dated

September 7, 2007, attached as Exhibit C. Thus, it is clear that the issues addressed in the

Petition were properly preserved during the public comment period.

Additionally, the EPA failed to provide any response at all to a number of the above

comments. For instance, nothing addressed Dr. Patterson's comments regarding the lack ofdata

on the Bell Shale's integrity at this location and the characteristics ofthe sample injectate. The

failure of the Region to address these issues in its response justifies a review on the merits.

IIII. The Petition Identifies the EPA's Eftoneous Findings of Fact and Conclusions of
Law, or, Alternatively, Policies l(arranting Review

Petitioners have demonstrated either an eroneous finding of fact or conclusion of law, or

altematively a policy warranting review, for each issue raised in the Petition. The EPA's

Response to Comments and determination are erroneous because they are made despite the fact

that requisite data is lacking.

Where the EPA's explanation for a permit decision lacks sufficient support in the

administrative record, or where the EPA provides only a cursory explanation for a decision that

13



is not supported by a detailed explanation or clear rational, the EAB will grant review and then

remand the perrnit decision back to the EPA. In re Beckman Prof. Servs.,8 E.A.D. 302, 311

(EAB 1999). EPA's overriding duty under the UIC provisions of the SDWA is to "assure that

underground sources of drinking water will not be endangered by any underground injection" 42

USC S 300h. Endangerment includes a situation in which iryection may other-wise adversely

affect the public health. Id. Allowing the potential for contamination in the accessible

environment in amounts that exceed the burdens established by the SDWA is an arbitrary and

capricious action by the EPA. N&DC v EPA, 824 F2d 1258 (1"' Cir. 1987)

1. Insufficient Data Demonstrating the Bell Shale Will Act as a Confining Layer

Respondents first attack Petitioner's observation that the EPA made no determination that

the Belle Shale was an impermeable confining zone. Respondents' argument is essentially that

this case is perfectly analogous to the facts in Envotech. However, the petitioners in Envotech

challenged that the EPA's data was inadequate because it was inaccurate. Here, Petitioners

challenge the data's nfficiency because no evidence was presented to support the Permittee's

claim that the Bell Shale will act as a confining layer, Likewise in In Re: American Soda, LLP, 9

E.A.D. 280, 296 (EAB 2000), the EAB found that the Region had satisfied the regulation's

requirements where it considered the data in the application, the regional data known at the time

of the permit application and comments submitted to the Region. In the present case, the EPA

considered known regional data and some public comments, but failed to consider any data on

whether the Bell Shale at the drilling location would act as a confining layer. To find that the

Bell Shale would act as a confining layer was therefore an erroneous factual finding.

This is especially true in light of the EPA's recognition that "contaminants could migrate

to the USDW . . . by o pathway connected directly to thr: injection zone," EPA Response to
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Comments, GeologytWatershed and other technical rssaes, Response to Comment 37 at 35-36,

and further recognized thal some contaminates would: "Geological records demonstrate that

there are confining layers between these two strata which would prevent significant migration of

contaminants from the injection zone to the USDW." 1d- (emphasis added). No data were

presented, however, which lead the EPA to believe the Bell Shale would act as a "confining

layer" and would prevent "significant" migrafion.

In contrast, Petitioners have submitted data addressing the porous and permeable

limestone layers in the Bell Shale, the fractures (as opposed to faults) as contained it Fracnred

Reservoirs in Carbonate Rocks: The Michigan Basinby Bames and Harrison, and the stability of

the potentially "brittle" nature of the shale. These are not mere "differences of opinion" or

"alternative theories" as Respondent contends; rather, it is the only data on whether the Bell

Shale in the drilling area will act as a confining layer. To hold otherwise with no supporting data

is unsupported and cleady erroneous,

Further, the technical arguments outlined in ths Petition are valid. Petitioner set forth at

Ieast ten different Responses to Comments by the EPA that assumed the Dundee Formation/Bell

Shale was in fact a confining layer. Petition, p 9-11. Since there is no evidence or data to

support this assumption, these Responses are erroneous as a result. Petitioner specifically

stated why the EPA's Response to the enumerated Comments was erroneous on those issues and

to further identifu and support the erroneous nature of the Response to Comments, attached

Affidavits of Dr. Timm and Dr. McClurg. E;rl ibits I and J to Pefitnn.

EPA states that "Shales have very low permeability and prevent vertical migration of

flrtid." EPA Response to Commen4 Geology Watershed and Other Technical Issues, Response

36, p 35. That is absolutely not true for all shales. A simple and local case in point is the

Antrim Shale above the Dundee. It is highly fractured, porous, and permeable allowing for the
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migration of gas and groundwater as is evidenced by the numerous gas well within it. EPA

contradicts itself when it then states that "the geology of Michigan is relatively consistent and

there should be no significant change in the geology between the injection well and the nearby

data wells". EPA Response to Comment, Geologt l{atershed and Other Technical Issues,

Respon.te 37, p -3-5. That statement by itself would mean that the Bell Shale should be fractured,

porous and permeable as well.

EPA also concludes for a fracture to allow injectate migration, the fracture would have to

be 1,250 feet long. EPA Response to Comment, Geologt Watershed and Other Technical Issues,

Response 22, p 32 and Background Section at 2. This is clearly erroneous as no fracture needs to

be 1,250 fbet long. Any fractured rock is a series of short interconnecting fractures. The record

is lacking any evidence that the Bell Shale is an impermeable confining zone.

The Responses to Comm€nts from EPA did not address specific studies and/or

monitoring that address the concems about increased fracturing caused by gas extraction wells

and how that might increase waste mobility. Respondent Beeland's argument that Petitioner did

not preserve this issue for appeal (Beeland's Response Brief, p 16) through the comment "Have

geophysical surveys thoroughly ascertained the absence of permeable fracture in the Bell Shale

above the injection layer?" does not consider the fact EPA is required to address all pertinent

concerns raised during the public comment period, regardless ofhow the concem or question is

worded. Moreover, if the UIC permitting process is truly the functional equivalent of

NEPA, that question plus many others, should have been addressed more thoroughly in EPA's

response to comments.

Cumulative impacts of decisions/actions are required to be assessed under NEPA (and

CERCLA). There are numerous gas extraction and brine inlection wells in Antrim County. The

questions pertaining to thoroughness of information on the geologic formations are valid

16



questions from the stand point of "cumulative impacts". Fate and transport of chemicals is a

greater unknown in subsurface conditions; this has always been the case and something EPA is

aware of. The Reduction of Toxicity, Mobility and Volume through Treatrnent is one of the nine

criteria that must be considered pursuant to the NCP. Underground injection of liquid waste

does not satisry this requirement, even if neutralization of the pH reduces toxicity. Mobility

likely will not be reduced if there are significant fractures present in the injection zone and the

volume is not decreased. The EPA has also failed to consider long-term effectiveness/

permanence and short-term impacts, which are also part of the nine NCP evaluation criteria.

The preceding, in addition to that set forth in the Petltion, makes it clear that the

following EPA Responses Comments are clearly erroneous:

Background Section, p 2;

Issues Related to Bay Harbor, Comment I, p7

Monitoring and Legal lssues, Comments 8, ppIT-L\, Comment 15, p19, Comment 18,

p20, 25, p22, Comment 31, p1t23-24; Comment 38 p26;

. Geologt/Watershed Issues, Comments 5, 6, I l, 15, 19, 21, 22, 35, 36, 39, and 41.

2. Insulficient Ddta on the Quality, Cha.racterizdtion, and Adverse Efkcts of the
Injectate

Petitioners set forth eighteen different areas where the data was lacking and the EPA's

Responses to Comments was effoneous as a result. Petition, p 11-12. Petitioner also set forth

the lack of analysis on the effect of the other constituents in the leachate and the failure to

properly characterize the waste as hazardous. Pelition, p -1J-16. Petitioner specifically stated

why the EPA's Response to Comments was erroneous on those issues and to further identi$ and

support the erroneous nature of the Response to Comments, attached Affidavits ofDr. Timm and
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Dr. McClurg. Exft ibits I and J to Petition. Additionally, the Permit also fails to require sampling

of all the necessary constituents and the Permit condition requiring periodic monitoring should

be more frequent, Weekly monitoring of injectate for the known constituents in the leachate and

quarterly monitoring for the constituents on the priority pollutant list should be required, and

possibly even more. Further, four samples of leachate collected during a three-month period are

not necessarily representative of long-term leachate characteristics.

The proposed UIC well is part of a CERCLA Removal Action and not a

separate/independent pemitting activity. As stated previously, Regional UIC personnel do not

associate the installation of the UIC well as part of an ongoing CERCLA removal action, that

that action is only partly underway, and final remedies lbr all areas under investigation have not

been selected. Knowledge of the well's role in the CERCLA process likely would have

impacted proposed permit conditions, including proposed term of permit, monitoring and

sampling requirements.

The fact that the composition of the leachate changes from CKD pile to CKD pile for the

four piles was identified dunng the public comment period, yet only four non-representative

samples taken over a tlree month period were used as a basis to characterize the waste stream.

Further, although an FS with associated recommended alternatives has been prepared only for

the East Park CKD pile, it appears the pursuit of a UIC well with a l0-year operating life

precedes a future decision to dispose of leachate from all four CKD piles via underground

injection. The CKD piles at the Bay Harbor site were covered with a permeable layer of soil

then topped by a golf course. Herbicides, pesticides, and other chemicals tlpically associated

with maintaining the appearance of a golf course are likely being inkoduced into the leachate

mixture. All conesponding constituents on the priority poltutants list should be monitored for in

addition to the heavy metals.
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During forums held dunng the CERCLA process, commentors noted disposal of waste

materials other than CKD at the Bay Harbor site during its days as a closed cement plant. As

remedial activities proceed, these other wastes could be disturbed and release additional

constituents into the leachate. This wanants more comprehensive and frequent sampling and

monitoring than proposed jn the LIIC Permit. Currently, both suface water and groundwater

come into contact with the CKD piles. The leachate collection system at Bay Harbor is not

designed to collect all leachate generated. It is likely the volume of groundwater and surface

water is diluting the leachate generated by water moving through the CKD pile. Should

conditions change that result in a lower water table, e.g. drought conditions, groundwater

extraction wells as part of a remedy or landscape irigation, the concentration of constituents in

the leachate could increase significantly. Again, this warrants more comprehensive and frequent

sampling and monitoring than required in the UIC Permit.

Fufther, wrth respect to the corrosiviry issue, both EPA and Beeland assume a substance

is only corrosive if it is "corrosive" pursuant to RCRA definition of hazardous waste. A

substance can be corrosive in terms of its ability to damage other material, without exhibiting the

RCRA. defined characteristic of corrosivity. Many concems about the effect of the corrosivity of

the vr'aste stream on the injection well and formation were identified during the comment perioc.

As stated previously, there is a lack of data on this issue.

The preceding, in addition to that set forth in the Palllion, makes it clear that the

following EPA Responses Comrnents are clearly erroneous:

. Background Se<tion. p ):

. Issues Relttted to Bay Harbor, Comment I, p7

. Monitoring and Legal Issues, Comments 8, pplT-L8, Comment 15, p19, Comment 18,

p20, 25, p22, Comment 31, pp2j-24; Comment 38 p26;

19



. Geologl/Iyatershed Issues, Comments 5,6, Il,15, 19, 21, 22, 35, 36, 39, antl 4l.

3. Insulficient Data Regarding Environmental Consequences and Adverse Elfects

Respondents then misstate Petitioner's position regarding NEPA. Unlike the petitioners

in In Re: American Soda, LLP,9 E.A.D. at 291, Petitioner does not allege that the Region should

have prepared an environmental impact statement. Rather, Petitioner recognizes that the SDWA

permitting process requires an analysis of the environmental consequences of the proposed

permit action to satislr NEPA'S environrnental consideration requirements. However, if the

SDWA's permitting process is not properly followed, it follows that both the SDWA and NEPA

are violated.

The EPA listed a number of areas where an applicant must provide sufficient data to

demonstrate that the environment will be protected. These included "geological considerations

used in the well siting and design, especially information on all USDWs penetrated by the

injection well" and "the shrrctural integrity of the well." EPA Response to Comments,

Monitoring and legal issues, Response to Comment 31 at 23-24- The EPA then concluded that a

"technical review" of the application indicated that all EPA requirements were met. But no data

was submitted regarding the ability of the Bell Shale to act as a confining layer, the impact of the

injectate on the formation and existing reservoir conditions. Additionally, the data submitted on

the irlection pressure curve and cone of influence is erroneous. Petitioners are not merely

"repeating objections made during the comment period," as Respondent contends, but are instead

demonstrating that the EPA'S "technical review" u'as clearly erroneous because it was not

derived from any factual basis. A decision derived from a "technical review" ofno data clearly

warrants review.
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Further, the proposed UIC well is part of a CERCLA Removal Action and not a

separate/independent permitting activity. As stated previously, Regional UIC personnel do not

associate the installation of the UIC well with the ongoing CERCLA removal action, which is

only partly underway; and final remedies for all areas under investigation have not been selected.

Kaowledge of the well's role in the CERCLA process likely would have impacted proposed

permit conditions, including proposed term of permit and sampling requirements.

EPA refused to respond to comments on the draft UIC permit for a number of concems

raised by stating those issues fell outside the jurisdiction of the UIC program. However, those

concems are not outside of the CERCLA decision process, which is more closely the functional

equivalent of NEPA than the SDWA/UIC permitting process. In addition, the EPA Response to

Comments quoted by Respondent Beeland on pages 24 and 25 of their Response clearly

demonstrates the UIC process is not equivalent to NEPA, which has a much broader scope of

items considered, including transportation issues, waste storage prior to injection, noise, dust, ar

quality, etc. EPA's failure to understand these issues lead them to erroneous and incomplete

decisions and resoonses.

4. Improper Evaluation of Low-Income Demographics

With regard to environmental justice considerations under Executive Order 12898,

Respondent coffectly states that the EPA may conduct a disparate impacts analysis pursuant to

its UIC regulatory "omnibus authority" under 40 C.F.R 5 14.52(a)(9). The courl in Envotech,

made clear that "when a commenter submits at least a superficially plausible claim that a

proposed rurderground injection well will disproportionally impact the drinking water of 4

minority or low-income segment of the community in which the well is located, the Region

should, as a matter of policy, exercise its discretion under 40 C.F.R 5 14.52(a)(9) to include

2 l



within its assessment of the proposed well an analysis focusinq particularlv on the minoritv or

low-income communitv whose drinking water is alleged to be threatened." Envotech, 6 E-A.D. at

282 (emphasis added),

A proper evaluation rnd,er Envotech would have been in terms of the community's low-

income demographics. The EPA's screening evaluation broadly reviewed the community rn

tems of factors where no plausible claim existed. The resulting conclusion was not relative to

the community's low-income population, but diluted with other irrelevant demographics. Thrs

was an erroneous conclusion of law, resulting in an erroneous factual frnding. Both warrant

review by this board.

Further, CERCLA regulations provide some flexibility for onsite disposal/management of

remediation waste, particularly for removal actions. (Although the substantive requirements of

applicable permitting regulations must be met, EPA has consistently taken the position that the

acquisition of permits is not required for onsite remedial actions. USEPI OSWER Directite

9355.7-03, dated February 19,1992 ) As stated previously, the I'act that locations nearor in Bay

Harbor were available was known to EPA. See Exhibit C, attuched. Yet Respondent Beeland (a

subsidiary of Consumers Energy) chose to pursue off-sitc management of waste by trucking and

injecting the leachate underground. It must be considered whether the well location was

selected based on economic demographics. It is likely the affluent Bay Harbor community

would loudly and effectively oppose an onsite UIC well or an onsite water treatment plant.

5. Failure to Provide the Ptblic with All Relevant Information

Petitioners have had great difliculty in obtaining the complete administrative record for

the UIC permit. The Administrative Record on file at the Library Repository and on the EPA

website is incomplete. The Transcript of the Public Hearing and the Written Public Comments



were excluded and only recently received by Petitioner though a Freedom of Information

Request filed with the Michigan Departrnent of Environmental Quality. All relevant information

would include information regarding the UIC well's relationship to the remedy for the Bay

Harbor site, and even components of the Bay Harbor site's Administrative Record.

7Y. The Proposed UIC well is Part of a CERCLA Removal Action and Not a
Sepeude/Independant Permitting Activiqt

It is important to understand that the proposed UIC well is part of a CERCLA Removal

actron and not a separate/independent permitting activity. EPA and MDEQ responses to

cornments on the draft UIC permit refuse to address a number of concerrrs raised by stating those

issues are outside the jurisdiction of the UIC program. However, those concems are not outside

ofthe CERCLA decision process, which is more closely the functional equivalent ofNEPA than

the SDWA/UIC permitting process. Again, this is evidenced by EPA/MDEQ responses to issues

that clearly would be addressed under NEPA (or CERCLA), but were deemed to be outside the

scope of the UIC program.

Furtheq removal actions must be consistent with the final remedial action at a sitc.

Historically, removal actions often become part ofa final remedial action. The Bay Harbor site

has 4 areas ofdisposed CKD that are to be addressed under the CERCLA process. The Beeland

request for a UIC permit with a 10 year effective life suggests tmderground injection of wastes is

to become part of the final remedy for those areas. However, based on the available

admimstmtive record, a Remedial Investigation/Feasibility Study (RI/FS) has been prepared for

only I of those 4 areas. There does not appear to have been a formal decision made on the

recommendations in that FS, nor is there a clear schedule for RI/FS preparation for the remaining

3 areas. (See Exftibit C, Email between EPA and DEQ Therefore, it is premature to determine

underground injection of leachate is consistent with linal remedial actions.



The EPA's issuance of the Permit was based on enoneous findines of fbct and

conclusions of law, and demonstrates that the Permit was the result of inappropnate exercise of

the EPA's discretion. Further, the Permit and Petition raise important policy considerations

which the EAB should, in its discretion, review. Therefore, Respondents request for summary

disposition must be denied and the Petition fbr Review granted.

Respectively submitted,

Dated: April 28, 2008 Attomey for Petitioners, Star Twp.,
Anhrm Co. & Friends ofthe Jordan

Toplpaw, PLC

usan Hlywa Topp (P46230)
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wAsltrNctoN. I l .c.

In Re:

Beeland Croup, l.l.C

UIC Pemrit No. M I -009-l I -0001

tJIC Appeal Nos. 08-0 | , 08-02, 08-03

'Iopp 
Law PLC

lly: Susan Hlywa 
'l 

opp (P 46230)
Attorneys for Petitioncrs" Star 'l'wp.,

Antrim Co. & I;riends of the Jtrrdan
P.0. l lox 1977
(iaylord. Ml 497 3 4 -597'l
I'h, (989) 7t t-4014
Fax (989) 731-s 804

Maycr Brown Ll,P
By: Roger W. Palrick
Attorney lor Penniltee, Beeland Group
1909 K. Street N.W.
Washinglon, D.C. 20006-l I 0l
Ph. (202) 263-3000
Iax: (202) 2(r3-53443

Clharle.s Il. Koop (P27290)
Prosscuting Attomey tbr Antrim (.truntv
Co-Caunsel for Pclitioners. Star 

-lwp..

Autrim C'o, & Irlicnrls ol thc Jordan
l'.0. Ilox 280
llellaire, Ml 4961 5
Ph. (231) 5. l l - ( ,860
Fa-r i989) 533-5 7 I 8

Maycr llrown LLP
By: Susan P. Ilrice & Orcgory L. Bcrlowitz
Atbmey l'trr Pennilteo. lleeland Ciroup
7l S. Wackcr Dr.ivc
(ihicago, IL 60606
Ph. (3 | ?) 782'0ri00
l'ax (3 12) 701-77 | |

Zinrnrcrnrarr. Kuhn, Darling. lloyd, Quandt
And Phelps. Pl.()
Ily: Joscph [:, Quandt {P19639)
Oina A. llozzer (P6268{li
Co-Clounsel lbr Permitlce, Reeland Ciroup
412 South t]nion Strect
J'raverse Cily, lr,ll 49685
Ph. (231) 947-7900
Irax (231) 947-7321
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I hercby cortify that copies of l)ctitionors Slar: 
'l 'ownsbip, Anlrim County, and

Friends ol'thcJordan Ril,cr's Rcply 10 lntervenor/Rcspondent l]ccland Group Ll,C's
Rcsponse to Petition No. 08-02 were scnt to lhe lbllowing pcrsons in the manncr
indicated:

Stuart P. I lcrsh
Ollicc of the Rcgional C<lunsel
U.S. UPA, Rcgion 5
77 W. Jackson Blvd.
Chicago, IL 60604
Irax (312) 886-0747
lly: lJ.S. First Class Mail

Maycr Brown LLP
Roger W. Patrick
1909 K. Street N.W.
Washington, D.Cl. 20006- I 101
I"ax: (202) 263-5343
Ry: Li.S. Irirst Class Mail

Allen & 
'l'risha 

l:'reize
P.O. I lox 108
Alba. lr4l 49611
Ily: tJ-S. Irirst Class Mail

Dated: April 28, 2008

Charles IJ. Koop
Itrosecuting Attorncy lbr Antrim County
P.O, Uox 280
Bellaire, MI 4961 .5
Irax (9119) 533-57 | I
Ily: U.S. F-irst Class Mail

Susan l'1. llriee & (iregory'1,. Ilerlowitz
Mayer lirou'n Ll,l'
7 l  S. Wacker l ) r ive
Chicago, ll- 60606
l ;ax  (312 )  701 -77 l l
By: U.S. First Class l\,lail

Joseph E. Quandt
Gina A. llozzer
Zimmernran. Kuhn, Darling, lioyd, Quandt
and Phelps, Pl.,C
4l 2 South Union Strccl
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